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P-ROGEEDI-NGS
WEDNESDAY, APRIL 19, 2006
MORNI NG SESSI ON
(COURT CALLED TO CRDER)

THE DEPUTY CLERK: Everyone ri se.

THE COURT: Be seated, please. ood norning, |adies and
gentlenmen. | apologize it's so cold, but | assune that after we
finish the argument we'll be heated up.

Call the case, please.

THE DEPUTY CLERK: Qdvil Action ML 1657 In re: M oxx.

THE COURT: (Gounsel nake their appearance for the
record, please.

MR HERVAN: Good norning, Judge Fallon. Russ Herman
for the PMaintiffs Steering Coomttee wth regard to the
privilege issues, and wth nme at counsel table is Anthony Irpino.

MR WTTVMANN:  Good norning, Your Honor. Phil Wttnann
for Merck, and with ne is John Beisner, who wll be arguing the
notion this norning.

THE COURT: V¢ have two notions, actually. The first
nmotion has to do with consolidation, and the second notion has to
do with the privilege issues. So let nme deal with the first
notion first, the issue of consolidation.

This matter involves the plaintiffs seek to consolidate
two separate clains. The Louisiana Attorney CGeneral , on behal f

of Medicare, has filed a claimseeking reinbursenent for the cost
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of Vioxx as well as the damages resulting fromthe use of M oxx.
The plaintiffs, Blue G oss have about the same type claim Sone
I ssues are different, but they also seek return of nonies for the
purchase of Vioxx and also for the danages they allegedly claim
t he nmedi cal damages, the nedical costs they allegedly claim
resulting fromtaking Vioxx. A issue here today is the

consol idation of these two clains.

MR DUGAN: That's correct, Your Honor. Good norning,
Janmes Dugan on behal f of the Louisiana Attorney General and
Blue O oss of Louisiana, and Your Honor is absolutely correct. |
know you know the gist of the clains and what these cases are
about. And as you know, the Court enjoys broad discretion in
consol idation of the cases.

Brief procedural history as you know, the Louisiana
Attorney General case was filed in CDOC and renoved to Your Honor.
The Blue Oross case was originally filed as a class action,
original filing in the Eastern D strict of Louisiana.

VW filed a notion to consolidate. The defendant had
several argunents. The first argument was that you coul dn't
consolidate a class action and an individual case. The second
argunent was that even if you would consolidate it, that it would
be too confusing for a jury. And then the |ast argunent was
that, further again, even if you would consolidate it, that
sonehow that you would have to try individual mni trials to be

able to determne what beneficiaries were injured by M oxx.
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THE COURT: Wuldn't you also have to determne who said
what to whom and whom knew what and who shoul d have known what ?
Isn't that part of the whole process?

MR DUGAN: Yes, sir. It is, Judge. And that is very
easily -- that is very easily addressed. | represent the
Attorney General in several pharnaceutical cases, and |
represented Blue G oss in several other pharnaceutical cases.

D scovery, first of all, on the first issue of who said
what to whom the defendants can take the 30(b)(6)'s of
representatives from DHH at the Louisiana Attorney Ceneral 's
office. This data is readily avail abl e.

Basically the discovery is the sane. You take 30(b)(6)
fromthe Louisiana Attorney General, DHH, you take the 30(b)(6)
of the Blue G oss representative who handl es these clains.

THE COURT: But aren't you seeking individual damages,
and if you're seeking individual danages, doesn't each clai nant
have sone know edge or sone participation in that?

MR DUGAN: Yes, Judge, but it very easily resol ved,
which is the sales representatives. The Merck sal es
representatives, | know there is only one that went to
Blue Goss, and |I'malnost positive that there was only one or
two that actually went to the State. So we can find out that
i nformation fromthem

They can take the 30(b)(6)'s of the plaintiffs to find

out what they knew and what information Merck was supposed to
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give to them They can al so ask questions about, you know, did

they rely upon these representations in including these drugs on

the formulary. It's no nore than a couple of depositions,
Your Honor .

THE COURT: |'ve got the gist of it. Let nme hear from
the defendant. |'Il give you an opportunity to rebut.

MR BEI SNER: (Good norning, Your Honor.

THE COURT: How do you see the problemin trying such a
case?

MR BEISNER: Well, Your Honor, | think the nain point
here is that to the extent that counsel is tal king about
consolidation for discovery purposes and so on, that's already
achieved. VW're all here before the same court. V¢ can do
di scovery at the sane tine.

It's really the trial issue that Your Honor is focusing
on here. And frankly, | think it's entirely prenmature to nake
this determnation now W need a record here to figure out how
conplicated that trial is going to be.

Counsel is tal king about how easy it will be to get the
di scovery on this. | think he's wong about that. | think it's
going to be far nore conplex to get the discovery on this, but
the real question is when you get that discovery, what is this
case going to look like in terns of presentation to the jury?

And you're going to have one fact pattern, a set of

fact patterns with respect to Blue Ooss/B ue Shield, an entirely
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different set of facts which would be very conplex in and of
t hensel ves with respect to the Attorney General .

| think as Your Honor pointed out, these clains are
really many individual product liability cases, because part of
the case on both sides involves prescription of the drug to
i ndi vidual clainmants, what went into that process, and whether or
not there is any causation wth respect to those individua
cases. | don't know how we go about doing that if you keep them
separate, but you put themtogether, and you greatly nagnify the
probl em

And what the | aw says we need here is really to have a
record to determne whether or not that trial can be conducted
fairly fromthe defendant's standpoint, and we really just don't
have that record. W& have a couple of pages fromplaintiffs
nmaki ng the representations about this, but the bottomline is the
plaintiffs clains are highly individualized.

From everything we know right now, a consolidated trial
can result in substantial bias. A joint trial would allow
plaintiffs to put before the jury evidence regardi ng one case
that would be irrelevant in the other case and, therefore, can
create bias, and there is a likelihood, as a result, of jury
conf usi on.

You add to that the idea that you're conbining a
private and public trial. You' ve got the AG present in one of

the cases, which is going to suggest to the jury that sonmehow the
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AC, an elected figure in the state, is endorsing the clai m of
Blue O oss/Bl ue Shield.

These clains are very conplex trials in and of
t hensel ves and mxing them Your Honor, we think would create
substantial jury confusion and substantial bias to Merck, but we

need the full record to make that determnation.

THE COURT: (Ckay. Thanks very nuch. | really have read
this, and | do understands the issues, folks. | agree with the
defendant. | don't want to say that it's never going to be

consolidated, but | don't see the advantage of consolidating at
this tine. | do see an advantage of consolidating the discovery
but you've already got that.

For ne at this point to say we're going to consolidate
all of these clains is alittle, at best, premature, and it's
hard for nme at this tinme, and maybe forever, to see how | can
have a large group, two |large groups of clains that involve
I ndi vidual s for whom you' re seeking individual damages for each
one of those claimants to deal with this issue.

| can see, and sone of the state courts have done it
successfully, conbining a nunber of cases. | don't know whet her
the nunber is two or three or five or whatever. | can see doing
that |ater on down the road, perhaps, but to conbi ne hundreds of
them and thousands of themand say that's what we ought to do,
and have one jury sit on that, it just --

MR DUGAN: Judge, can | comment on that ?
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THE COURT: Sure.

MR DUGAN: M comment on that is, you're right, there
are two conponents of the clains, as we sit here today. The
prescription reinbursenent claim which is sinple. W ran the
nunbers with the state. They have about 15 mllion out
prescription costs. Blue Ooss of Louisiana has about 10 mllion
out of prescription costs.

It's taking us a long tinme to get in front of
Your Honor. | have -- and | have consulted with ny clients, and
we would be willing to waive, though, the nedical reinbursenent
claimin exchange for getting a trial date. This is sonething
that's been a work in progress, and both of these clients are
substantial entities, which you have to go through the proper
channel s of getting authority to do so.

S I"'mtrying to nake this as sinple as possible, so if
the Court has a real issue with that, and | understand that, |I'm
prepared to anend or file a Mtion to Dsmss those particul ar
clains to centralize it to just the prescription reinbursenent
case.

THE COURT: Wiat's the situation with Blue Goss? Do
they waive the sane thing?

MR DUGAN: They woul d waive the same thing, Your Honor.

THE COURT: That's potentially doable. | can see
sonething like that better than | can see the individual

claimants. | don't know how we deal wth individual clainants
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when you take the position that they have individual clains.
That's what this whole case is about. And how would | just
consolidate your cases and not try all of the other cases at one
time? For one hundred thousand of them

MR DUGAN: | understand conpletely, and the direct
clains, the direct clains for the prescription reinbursenent, |
woul d agree, would be a | ot cleaner.

THE COURT: Help nme think this through. Wat's this
Situation with New Jersey now? They have a nati onw de class
action. Does that play any part in your thinking?

MR DUGAN: Yes, sir. They have a nationw de cl ass
action, as you know. The class certification was affirned by the
Court of Appeals in New Jersey.

Two points on that: Nunber 1, Blue G oss of
Louisiana's claimis so substantial, in the mllions of dollars,
that it's going to be a separate case. So | think the | think
the law has bol stered the clains trenendously, and the inquiries
that the GCourt has done on the factual side of it on the
certification phase, that it helps liability w se.

As far as Blue ross is you concerned, they woul d opt
out of any national settlenent over there. |In front of
Your Honor is the master purchase clains conplaint which
Bl ue O oss decided, because its claimwas so substantial, that
they are not a class representative in that case.

Secondly, that class definition in New Jersey excl udes
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governnmental entities. So the Attorney General would not be a
part of that.

A so the caveat, Judge, as you nmay or may not be aware,
the Texas Attorney CGeneral also filed suit. They got renoved in
federal court, but they got remanded back down to Travis County,
Texas. They have a trial date set in January of "06 -- |I'm
sorry, of '07. January of '07, under the Texas Medicaid statute,
clearly allows the State of Texas to go after prescription
rei nbur senment cl ai ns.

So that case is going to be tried. These cases can
absolutely be tried. |If you don't want -- | think consolidation
would be a lot cleaner, if we narrow it dow to just the
prescription rei nbursenent .

Anot her difference between the AC case and the
Blue O oss case is that when the AC case got renoved, Merck
answered it conpletely. No notions to dismss and they answered
the whol e thing; whereas, the Blue O oss case, they answered part
of it, but they also filed Motion to Dismss on part of it.

So |'mhere on behalf of both clients. M position is
that, Nunber 1, | will be filing a Mdtion to Avend or a Mdtion to
D smss the nedical reinbursenent clains, and al so, | guess, |
don't know whether | need to reurge the Mtion to Consolidate in
light of that.

THE COURT: Yes, | think you should. And | want you to

think about it, because | don't know what position |I'mgoing to
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take on it. | hadn't focused and I want to give counsel an
opportunity to at |east speak on that issue when you file your
notion, so | don't want you to feel that it's just going to be
routine. | want to hear you, and | want to hear counsel .

| do say that it nmakes it easier to consider
consolidation than it does when you put everything else in the
pi cture.

MR DUGAN: And then, in addition, Your Honor, if the
term consolidation is inappropriate, the Louisiana Attorney
Ceneral case is ready to go, and we would be willing to try that
case in Decenber or January or the first trial date that you
have.

THE COURT: Wat about the situation with the
Injunction? How do you see that? You're asking for an
injunction; Blue G oss is not. How does that play with the jury?
Do | have a judge and jury case or a judge case, a jury case, or
just a jury case?

MR DUGAN: WlIl, also in the amendnent, Judge, | took
out the claimfor the jury claim so ny position is | would try
It to Your Honor.

THE COURT: | wll give that sone thought too when we
visit next tine.

['I'l hear from you.

MR BEISNER: Just one clarification. | don't want to

argue this now because | understand there will be a new notion on
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this, but | just wanted to clarify ny one thing just so it's
clear on the record here.

VW're talking about two different sets of cases. Ve've
got AC cases, and the one point | wanted to nmake is that the
Court has before it now AC cases from Loui siana, as represented
here, and M ssissippi, which has been transferred here.

The Al aska Attorney Ceneral has filed an action as
wel |, which the federal district court in Alaska has stayed to
permt transfer here, so that case is headed here.

The Texas case has been renoved again to federal court
after the discovery indicated the existence of a plethora of
federal issues. And we're asking that that case be noved here as
well, and there is also a case pending in Muntana, so there wll
be a cluster of state AC cases here.

Then we al so have a collection of other third-party
payor cases here. So there is alittle bit of an issue of
prematurity there because what you're doing is taking one from
each, putting themtogether, sort of without respect to the fact
that you' ve got other cases in those categories, so that's
another issue on prematurity, Your Honor.

THE COURT: Wat do you think about judge rather than
jury? Have you-all given that sone thought ?

MR BEI SNER: Your Honor, we have not |ooked at that.

THE COURT: Wat about the situation if there is a claim

for, and | understand the injunction claim |'mnot quite sure |




© 00 N oo o b~ w NP

N N N N NN P P PR PP P PP
g A W N P O © W ~N O 0 A W N P O

14

understand whether that's the extent or not, but if there is an
injunction for the request fromthe Attorney General, which is
generally a judge matter, as opposed to the Blue G oss, which is
generally a jury nmatter, how do you mx that ?

MR BEISNER: |'mnot sure we've thought that through
fully, Your Honor. V¢ want to address that in the briefing. W
think that could actually add to sone of the confusion because |
think that sone of the clains nay still be jury clains, but I
guess it's how they replead there as well.

And the facts are actually quite different, Your Honor,
on the representational issues as well because on the AC side you
get into the federal Medicare regulations as to the process the
state had to go through and the deference it had to pay to the
FDA approval of the drug in deciding to include it as part of his
formulary program which isn't true in the private case side, so
those cases probably will try quite differently, but again, we
need further factual element to nake that determnation.

THE COURT: Just for the record then |I'lIl deny the
Motion to Consolidate presently because | see the two aspects of
the clains, both the recoupnent of costs of nedicine as well as
the recoupnment of costs of nedical care nade necessary allegedly
by the use of Vioxx, particularly the latter aspect of the claim
Is so specific -- who knew what, when they knew it, what they
shoul d have known, or what they did about it -- causation issues

are so diverse, so different that it would seemto ne not to be
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hel pful to consolidate those natters.

But we'll talk a little bit nore about the issue. |'m
going to deny the notion now but allow the parties to amend and
bring it back to ne in a different state. Thank you very nuch.

Now we have a notion with regard to privil eged
docunents. The plaintiffs in this natter sone tine ago have
sought docurents from the defendant. The defendants have given a
substantial nunber of docunents but al so have clained the
attorney-client privilege on a vast nunber of docunents, sone
81 boxes. And we're here today to tal k about reconsideration of
the Court's position on these docunents.

| should say that when | originally got those boxes --
let ne back up and say that there was a controversy as to whet her
t he docunents should be forthcomng. The parties tried to
negotiate it. The parties tried to get a privileged |og that was
drawn with nore specificity than it had been. The defendants
resisted. Eventually another privileged |og was drafted, but
even that, the plaintiffs said, was not specific enough.

And | | ooked at the situation and required that the
docunents been given to the Court in canmera, put in the registry
of the court. Sone 81 boxes of docunments were delivered to the
Court. Five thousand, six thousand docunents per box, nearly
500, 000 docunents.

What | first thought was doable was for the docunents

to be categorized into various categories and a representative
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portion of each category be selected and | ooked at by the Court
and then a decision nmade on that particul ar category.

| instructed the defendants to give ne a privileged |og
wth the categories fleshed out. | got a privileged |og, but the
privileged |og was over a thousand pages. Frankly, it wasn't
hel pful to ne, and | realized that it was not doable to
categori ze them because they were strewn throughout the boxes, so
the categories, even if | were able to isolate the docunents, it
woul d be a Herculean task to sinply find those various docunents,
extract them put themin different boxes, and then proceed wth
ny review.

So what | decided to do was to review each of the
docunments. So for the last two weeks, comng early and worki ng
late, |'ve | ooked through 500,000 pages and nade ny deci sion on
t he docunents. | excluded certain docunents from the boxes and
decl ared that those were excluded docunents. They were stil
privileged. The other docunents, | felt, were not privileged.

Wen | finished the first 20 or 30 boxes, | put out a
mnute entry advising the parties that | had revi ewed those
docunents. | then nmade the docunents that | naintained the
privilege on available to the defendant .

The defendant | ooked at these docunents and took issue
wth ny rulings, saying that | shoul d have nade, shoul d have
decl ared other docunents privileged in addition to those that |

had declared privileged. And therefore, now they reurge their
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notion and ask the Court to reconsider its position, so we're
here today to tal k about that.
Let me hear fromthe parties, either one of them

MR BEISNER: Since it's our notion, Your Honor, | guess
Il wll start.

THE COURT: That's fine.

MR BEISNER: Let ne start, Your Honor, by saying that
we are quite grateful for the enornous anmount of time that | know
you' ve dedi cated, personally dedicated to review ng the docunents
in dealing wth this issue and regret the anount of time.

THE COURT: |'mprobably the only one in this room who
has | ooked over every one of those 500, 000 pages.

MR BEISNER: | wll confirm as far as |'m concerned,
that you are absolutely correct, Your Honor. Al | can say,

Your Honor, is that the volume of those docunents is at least in
part a product of the nunber of docunments that we have been asked
to produce to date.

Just for the record, | note that Merck has produced
close to 2.4 mllion docunents in alitigation that's about 18
mllion pages of materials. And of those, and |I'mtal king here
about docunents as opposed to pages, which I know is
substantially larger, | think we've clainmed privilege for about
24,200 that have been withheld in their entirety. There are sone
others as to which we have redaction, so that's about one percent

of the total production.
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| guess the issue here is nore were they properly
wi thheld froma privileged standpoint, but | think just in terns
of percentages, that one percent is fairly consistent wth what
you see in nost proceedings, but again nunbers aren't the issue
here. The question is whether the docunents thenselves are
privil eged.

Your Honor, | guess just one observation that | nake at
the outset here, and | suspect that the Court is quite famliar
wth this, but you do have a problem a thorny issue of privilege
reviews in cases because of concern about consistency. | amsure
that when Your Honor went through the docunments, there were a
fair nunber as to which you said, | don't know why we're arguing
about this. This is a conpletely neutral docunment or is actually
favorable to the defendant .

The problem though, is one of consistency because if
sonme docunents are rel eased, our very worthy adversaries wll say
that's a precedence for releasing other categories of docunents.

THE COURT: Frankly the other problemin this situation
Is always the logistics, too. From anybody's standpoi nt when
they are | ooking through docunents, it's generally done with a
team nunbers of people, and it generally extends over a period
of time, and consistency is lax at best. It's often in the eye
of the beholder, and it depends upon the person's view of the
litigation, and know edge of the litigation, and overview of the

litigation. They tend to err on the side of the person that's
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declaring the privilege, and so if it looks like an interesting

docunent, they declare it privileged. They don't go any further
than that, and that's the problem as a practical natter that the
Court always confronts.

MR BEI SNER: Your Honor, given those consistency issues
that you're pointing to and the fact that privileged designations
can often be close calls, it's not surprising that court's
designations wll come out differently with respect to a nunber
of cases.

Qut concern here is not wanting to throw out the baby
wth the bath water here. There are a nunber of docunents as to
whi ch the conpany believes its cause woul d be consi dered nore
neritorious if we were able to give the Court nore specific
I nformation on those individual docunents.

V¢ acknow edge this may have been a problem as far as
we were concerned that the Court didn't find the privileged |og
useful . & course, there is other information that probably
needs to be conveyed in canera because that further explanation,
of course, breaches the privilege, and that's sort of the gap
that we're concerned about here is that -- and again, Your Honor,
we take the responsibility on this ourselves, but we feel that
sone of these docunents, there is probably a need to convey to
the Court in camera sone additional background information that
mght be informative with respect to those calls.

In our Motion for Reconsideration, we identified 25
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sanpl e docunents that we thought warranted the Court's further
consideration with sone additional information that we provided.
Your Honor, I'mnot sure it would be helpful to go through those
here. You have that information.

THE COURT: No, | have it. And frankly, | got that
material as | was going into the 31st box. So | took that into
consi deration and took your observations into consideration, and
then when | finished the 81st box, | went back, frankly, and
| ooked a second tinme at the first 30 boxes. It's like reading
War and Peace over 81 tines, Tolstoy's tome, so | understand this
situation fairly well.

MR BEISNER: Well, Your Honor, | won't belabor that. |
guess really what we were asking was for sone opportunity, and
again, Your Honor, we do not want to ask the Court to go through
this process again. That is not at all what we're here for. W
not seen the totality of the Gourt's calls on this, either the
re-review of the first 30 boxes or the latter, but we were sinply
| ooki ng for sone opportunity with respect to --

THE COURT: You see, the problemis that you had sone
opportunity, and that's the part that a privileged |og plays,
frankly. | know that in a privileged |og, you don't want to tel
the entire scope of the docunent because then it defeats the
purpose, but it would be helpful if your privileged |og would
say, Docunent 1006 is a letter froman attorney to a client

regarding a patent. It doesn't have to say what the patent is.
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It doesn't have to say what the situation IS, SO you reserve
that, but it's neaningful to mne.

But just to say, An e-mail, | don't know who is the
|l awyer. | don't know whether there is a lawer in that e-mail .
| know that there are sone | awers because |'ve gotten their
nanes, but | deduced that. You didn't help ne with that. The
only one that was obvious to ne was Joanne Lahner, because you
asked her everything and often copied her. But there are sone
other lawers that are in there that | didn't know were |awers
until 1 got into it and then started nmaking lists that these are
| awyers. But that's what | did. You didn't do it. |If you had
done it, it would have been easier.

| understand your position. Folks, | really have read
your material, and | do understand it. Let ne hear fromthe
plaintiffs.

MR HERVAN: First of all, Your Honor, good norning.
|'mRuss Herman for the PSC, and | can assure you M. |rpino and
| have not read a single docunent, but we're anxious to do it,
and we're willing to have a teamthat's already assenbl ed go
through the 81 boxes so that the four cases Your Honor has set
for trial will have the benefit of those docunents.

This issue is pregnant wth delay, nine nonths of
delay, and it's about tine to deliver this child. | think at one
poi nt Merck nmust have gone to Broadway and 46th Street, studied

the guy that plays the Three-Card Monte and watch the
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Legerdemain, which is certainly faster and quicker than the eye
In order to not only create 500,000 docunents and | abel them
privileged but to mx themup while they did it. That's not easy
to shuffle all that stuff together.

The Court nade a thorough review. Wat context is
needed? Your Honor sat through two trials, a hundred notions, a
nunber neet and confers, nore than nine nonths of conferences on
this matter. Wy now does the infornation come forward? Because
everything the defendants rai se now could have been raised in the
privilege |og.

| nmean, they didn't list -- we asked on August 22nd, we
said this is not a privilege log. This is not what the
Fifth Qrcuit requires. On August 24th, we indicated in brief
and in letter, You violated Rule 26. V¢ need a privileged |og.

Oh Septenber 22nd, Septenber 28th, Septenber 29th,
Qctober 26th, Qctober 27th, Novenber 3rd, tw ce on Novenber 4th,
a third tine on Novenber 4th with cosnetic changes. That were
the first changes.

January 30, '06; February 15, '06; February 17, '06;
February 22, '06, and we raised it in neet and confers, we raised
It in open court, we raised it with opposing counsel. V¢ raised
it in brief. W raised it in argunent.

Now, | don't know how nany tinmes you've got to raise
sonething to have two cases tried, excuse ne, four cases tried in

state court without the benefit of these docunents, one case in
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federal court tried twice wthout the benefit of these docunents,
four cases set in federal court.

The significance of an MOL froma plaintiff's point of
vantage is that if the MOL PSC does its job right, it wll be
able to produce a work product that can be used in trials. This
has been very frustrating. |It's been anguishing. It's certainly
not as anguishing as it is for this court.

| can assure this, froma plaintiff's point of view,
It's quite remarkable that a federal judge would go through
500, 000 docunents, which, incidentally, constitute nore than
five percent of what's been produced.

Merck has no authority for the procedure it now
suggests. It covers no new ground. There has been no be change
inthe law. There is no newy discovered evidence, and, in fact,
In two Eastern District cases in 2004, Hodges and Feeham found
under the sane circunstances the privilege were waived.

If Your Honor is required to neet in camera wth
def ense counsel , if they go through the 81 boxes and they start
pul I i ng docunents you want Your Honor to review, we wll never
get through this process, and this court and counsel have ot her
work to do.

Your Honor, nost respectfully, we believe that the case
cited, the McMoRan Freeport [sic] case is directly on point. W
ask Your Honor to give it to a valued consideration under the

ci rcunst ances.
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Justice Brandeis, the U S Supreme Court once said that
"Sunshine is the best disinfectant." You just can't sweep these
things under the rug. You can't hide the pea under the wal nut.
You can't play Three-card Monte. You can't send paral egals and
| awyers out to go through docunents willy-nilly and have them
justify what they are doing by just narking things
indiscrimnately as privileged, and consciously failing to
produce a privileged |og that's neani ngful .

You don't need to be remnded, these are seasoned
| awyers, 15 tines on 15 different occasions, we need a rea
privileged log. Then, what off puts the entire argunent nade is
the fact that they said, Ch, we've nade sone harmess errors.
V' ||l go release 220,000 pages of docunents.

Vel |, what were they thinking when they say they nade a

review and there were harnmess errors and they |eft 500, 000

docunments in 81 boxes? | know what they were thinking. They
were thinking delay. This will look like we're in good faith.
V' [l never get to this issue.

So, Your Honor, nost respectfully we ask that
Your Honor's orders as to the 81 boxes stand and that we get on
with the production of these docunents. Thank you, Your Honor .
THE OQOURT: Thank you. |'ve told you that the cold
courtroom woul d be heated up. It seens to ne it has.
| do understand both sides. Let nme rumnate or think

out loud just a little bit wth you about this whole concept of
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the privilege and howit fits in with the rules of evidence.

l'"mnot unfamliar with the rules of evidence. As many
of you, | have lived with themin the pit, so to speak,
practicing |law for over 30 years, doing nothing but litigation,
so |l amfamliar with them |'ve also taught courses in rules of
evidence at |aw schools, and | published a couple of books on the
area.

It's always been intriguing to ne, frankly, the
di chotony or |east the tension between the other rules of
evidence that exist in the Code of Evidence or even the common
law and the rules of privilege. Wth regard to the rul es of
evidence, their job and their function is to seek the truth and
toelicit the truth and to allow the truth to be told in sone
unbl em shed fashi on.

Rul es 801, 803 and 804, particularly 803 and 804 are
the exceptions to the hearsay rule, they prevent hearsay from
getting in, but there is a host of exceptions which allow certain
aspects of hearsay to cone in.

612, 613 are the rules that deal with the use of
witings and allow the fleshing out of testinony and the
confrontations of wtnesses with various previous testinony.

401, 403 ensures the use of material which is not
prejudicial but allows it to be used in evidence.

106 allows the full disclosure of witings by each

side, by the other side.
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Al of the rules of evidence seek to allow evidence; to
fashion the way that it is acceptable and can be received by the
fact finder. The rule of privilege is alittle different. The
rule of privilege pronotes relationships above disclosure.

The concept of privilege recognizes that there are sone
relationships in society that are nore significant, frankly, than
the disclosure of relevant naterial to the fact finder, but,
because it's such a deviant, such a difference fromthe rest of
the rules, there is a high burden placed on the party urging the
privilege. It's strictly construed usually, privilege is, and
the party urging it has the duty, the burden of show ng the
privilege.

The attorney-client privilege is really the ol dest
privilege available. | used to think that perhaps the nedica
privilege, privilege between patient and doctor, was the ol dest,
but clearly Hppocrates didn't have that privilege. You see
nothing in Herodotus, nothing in Thucydi des that discusses that.

The attorney-client privilege really goes back to Roman
law. Not as far as the Geeks but to Roman law. The interesting
thing to ne about it is that it was originally based on the
concept of loyalty that a client owed the attorney and the
attorney owed the client.

VW see it comng into English law in the Hizabet han
tines, but it is, again, based on this concept of loyalty that

exi sted between the two parties.
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In the 18th century, it's still with us, beginning to
take fashion and form and it changes a bit there and begins to
be based on what we recogni ze today as the real reason for the
privilege. It's replete in cases today. Three concepts, three
propositions bolster that privilege. Hold it up, support it, if
you will.

First, the law is conplex, and for nenbers of society
to conply with the privilege, they need to consult with | awers;
the first leg of that triangle. Second, |awers can't discharge
their duty without full know edge of the facts; the second aspect
of that concept. And third, a client can't be expected to
confide in a lawer wthout the assurance that the |awer cannot
be forced, cannot be nade to testify in court as to what the
client told them Again, it elevates relationship above
disclosure, but it's something that is different fromthe rest of
the rules of evidence.

In nmodern times it has been particularly difficult to
apply that privilege to corporations, originally, as | said,
conmes out of this loyalty concept, concepts that really are
peopl e rel ati onshi ps as opposed to attorney relationships to a
corporation. And indeed, sone of the first cases didn't allow it
to apply to corporations, but the Supreme Court weighed in in the
"70s and clearly stated that in the Upjohn case that it was
applied to corporations, 449 U S 382

So it's clearly applicable to corporations, and it's a
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significant privilege.

| take it very seriously, frankly, because as | say,
|'ve lived and wal ked in your shoes for three decades, and | know
the significance of attorney-client privilege. | know the
significance of the relationship between |awer and client. So |
take it very seriously. | take it extrenmely seriously and even
nore so when the likes of Phil Wttnann, John Beisner urged the
privilege, professional |awers, capable people, experienced
individuals, so it's significant to ne that you stand up and say
that these are privileged docunents.

As | said at the outset, | got the docunents. Al
81 boxes. They are housed in another courtroom which | had been
visiting frequently, nore so than ny own courtroom as | |ooked
at the docunents.

| take it seriously, but | also expect that the people
who extract the docunments and put that very, very significant
privilege claimon themto take it seriously. And so | was
surprised to find in the docunents that were clained privileged
t hings such as pronotional overviews, press rel eases, studies
which are already into evidence in various forns, sales neetings,
gquestion and answers regarding various TV interviews, statistica
anal ysis protocol , discussion points for neetings.

| also saw a drawing of a bathrobe for a nale and a
female wth a Vioxx patch on the right sleeve. Somehow or

anot her that was declared a privileged docunent.
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| saw a script for a commercial regarding a man in a
dog park w thout pain, obviously, bending down, tying his shoes,
feeding his dog, and there was a renark -- and | assune it nay
have been a remark by a lawer, since it's the only reason it
would be eligible to be privileged -- the remark was, "I'm
concerned about the friskiness of the dog. Should have a
peaceful dog." And there are the other things. There is an ad
for Southern Living nagazi ne.

Sormre of the docunents contain handwitten notes, but |

don't know who wote them | don't know who penned the naterial .
There is nothing in there that helps me. | could barely decipher
the handwitten notes. | |ooked at themand did the best | could

to decipher them but | couldn't nake out everything, and what's
nore, as |'ve said, | didn't know who wote them | didn't know
whether it was the janitor, whether it was an enpl oyee, whet her
It was a |lawer, whether it was a corporate executive. | had no
road nap.

But | trucked on and | ooked at the docunents. |
exam ned the docunents, and | excluded those docunents that |
felt were privileged, allow ng the other docunents to remain in
the box, putting them back in the boxes from whence they cane.

| felt it appropriate, rather than waiting until the
end, | wanted to get sone feedback fromthe parties, so at the
end of, as | said, about 30 boxes, | did a mnute entry telling

the parties that | had done that and giving the docunments that |
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still maintained were privileged to the defendants so they could
extrapol ate fromthat what docunments were nonprivileged and give
nme some input, and they did.

And they gave ne the names of sonme attorneys, sone of
whom | hadn't known to be attorneys before. | hadn't known they
were attorneys. | had seen their names in the e-nail, but | saw
a lot of other people's nanes in the e-nail.

In any event, with that infornation, | continued on
with the 81 boxes of docunents with that new information, and
then | went back and | ooked again a second tinme at the first 30
boxes of docunments with that additional infornation.

| felt that the docunents that were not privileged,
were not privileged because either the privilege was waived, had
no adequate privilege log, or that the docunents had al ready been
disclosed either during TV presentations or the letters were out
in public. | had seen themduring the course of the trial, and
they were in sonme formor fashion no longer privileged, if ever
they were privileged. In short, |I felt the party urging the
privilege failed to carry the burden.

So | amgoing to deny the Mdtion to Reconsider with the
view that | have taken into consideration the material,

i nformation and some of the points that the defendants have
presented or raised.

What |'mgoing to do is, by tonmorrow, | wll have all

of the privileged docunents back in boxes, in a box or boxes, and
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"Il make them available to the defendants. By Mnday, noon, |
wll have the plaintiffs pick up all of the docunents unless the
def endants takes sone action to get them back, but | want to give
them an opportunity at least to ook at what |'ve done. And the
only way | know is a fair way of doing this is to give the
def endant access to it and give you sone days to look at it and
think about it, but by Mnday, at noon, | woul d appreciate
sonmebody taking all of those boxes and getting that other
courtroom unburdened by that naterial .

MR HERVAN:  Your Honor, we won't have any probl em
renoving those boxes. | do have one housekeeping matter.

THE COURT: (kay.

MR HERVAN: M. Wttnann has advised ne that the
Approve naterial, he needs the nanes of the individuals to
receive it. | have those. TomKlein, Chris Tisi, the four |ead
counsel in the cases that are set for trial in the ML, nyself,
M. Buchanan, M. Don Arbitblit of the Lieff Cabraser firm
M. Burt Black, and M. John Restai no.

A so, M. Wttmann has sonething, a notion. | need to
review it, relating to the Victor study at xford. W shoul d be
able to get sonmething to you by the end of the week, and we
appreciate the opportunity to appear before you.

THE COURT: Al right. Gie other thing I want to
| ogistically run past you two. | received a notion pro se froma

person saying that they do not have access to LexisNexis, and
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they called LexisNexis, and LexisNexis said if they got an order
fromme they would permt access. |I'mnot quite sure |
understand the full scope of that, but ny question to you-all is
i f you have a problemw th that?

MR WTTVANN: Is it sonebody who is a party to the case
Judge, or just an outsider?

THE COURT: No, a plaintiff. Pro se plaintiff. [I'm
sorry --

MR HERVAN. Is this a plaintiff that's
institutionalized? No?

THE LAWCLERK: | don't think he institutionalized. |
think he's pro se, doesn't have an attorney, mght not want an
attorney, contacted LexisNexis wanting to get access.

MR HERVAN: | don't think | got a copy of that.

THE COURT: |If you want to communicate with himand find
out the full scope of it.

MR HERVAN:  Yes.

THE COURT: And I'Il report to M. Wttmann and we'll
get back to you and you can give nme your input.

MR WTTNMANN: | encourage those people to communicate
wth M. Hernman.

THE COURT: Wiether or not they are institutional ized.

MR HERVAN: Phil, you' ve always been of great help to
ne. | appreciate it.

MR WTTVANN:  Judge, just so | clear on the order with
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respect to the privileged docunents, we'll pick up the privileged
docunents tonmorrow. Ve'll have until Mnday to decide what to do
after we have been able to extrapol ate backwards and see what the
ruling actually are.

THE COURT: Rght. And not hearing fromyou, |'m going
to rel ease them Monday.

MR WTTVANN:  Fair enough. Thank you, Judge.

THE OGOURT: Thank you. The court will stand in recess.

THE DEPUTY CLERK: Everyone ri se.

MR HERVAN: Judge, nmay | approach wth M. Wttmann. |
have one other thing that's cone up.

THE COURT: Yes.

(END CGF QOURT)
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